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Sex offenders are viewed differently in our society for numerous reasons. Americans loath the idea of their children or family members becoming victims of sexual predators. The last three decades has brought forth legislation that seeks to identify and deter sex offenders from committing additional crimes once released from prison. This writer will explore the significance of NYS civil management law of sex offenders and explain why our society perceives  this as being a valid tool in reducing the risk of  recidivism of sexual offenders across the country.
Hometown History

Rochester, NY located in the Upstate region of NYS is a pleasant community much like any other city across the nation.  Although, the city has faced tough times one of the most frightening times for the city of Rochester was in June of 1987. In June of 1987 Rochester was introduced to events that would change residents minds regarding crime and justice. Infamously known serial killer Arthur Shawcross moved into a residence close to Rochester’s downtown area. Although Rochester was not the first city his parole officer attempted to place him. In actuality Rochester was the fifth after neighbors were alerted to the crimes he was paroled for he was forced to leave those communities for his own safety. In 1972 in Watertown, NY Shawcross  confessed to the sexual assault and murder of two children. A plea deal was arranged an Shawcross received twenty-five years of which he only served fourteen. 

Upon Shawcross’s arrival in Rochester NYS parole neglected to inform the police department that they had a known sex offender and murder in their community. By not submitting the appropriate information to the police department several murders were linked to Arthur Shawcross. In hindsight residents of the Rochester community felt unprotected and vulnerable to the most dangerous predators. This occurrence is an example of the weaknesses that existed in our state and federal criminal justice system during this period of time. However twenty years later these events would not unfold in this particular manner due to the legislation and strict guidelines our criminal justice system adheres to in the millennium.
NYS Civil Confinement

NYS has long been a state that has battled to preserve safety in its cities. Sexual offenses across the nation, but specifically in NYS have brought forth a new remedy to control the release of known sex offenders back into society.  The civil confinement law in NYS was advocated by former governor Eliot Spitzer under the belief that the most dangerous sexual predators should be evaluated by mental health professionals before release in order to deem whether it is appropriate to release them back into society. 
In essence, the reality of civil confinement is that if you are a sex offender who has served your sentence you can be held in a mental health facility for an indefinite amount of time because your diagnosed as a danger to yourself or more importantly others. The current standard that is used to confine a sex offender to a mental institution is based upon a specific diagnosis of a mental illness that causes a lack of control over the offender’s behavior. Without a specified mental illness diagnosis there can be no confinement of an offender. 
History of Civil Confinement

The idea and laws for civil confinement are not new to our criminal justice system. However, the philosophy behind placing individuals deemed to be sexual predators into the system of civil confinement has changed over decades. As early as the 1930’s states were beginning to contemplate the dangers of sexual predators and the harm that they caused communities. During this period several states enacted sexual psychopath laws. The term sexual psychopath was defined as sexual offenders who did not suffer from severe mental illness, but they displayed psychopathic personality. The belief during this time period by mental health professionals was that a psychopathic personality could be treated through a rehabilitative process that would eventually allow a sexual psychopath to reenter society. 

The sexual psychopath laws were based on several psychiatric theories of the time period. The psychiatric community presented great influence in the creation of the laws in so much as determining that sexual psychopaths could be distinguished from other identifiable sex offenders.  The theory supported by the psychiatreic philosophy of the day was that sex offenses were committed by only individual who had a noticeable mental defect. This philosophy suggested that mental illness was curable and that under the care of a mental health professional it could be determined whether a sexual psychopath was capable of committing additional crimes if they were to be released.

In 1930 until the 1960’s the sexual psychopath laws were used as an alternative to prison. Sex offenders admitted to mental health facilities were treated for their psychopathic tendencies.  The psychopathic tendencies were believed by mental health professional as well as law makers to be the determining factor that manifests itself through criminal behavior. The sexual psychopath laws were not enacted to deal with traditional mental health patients, they were enacted to focus specifically on individuals who displayed devious and defiant personalities. Lawmakers during this time suggested that this law prevented sexual offenders from committing additional crimes and kept the communities safe. However, what they failed to mention was that this form of confinement gave mental health professionals the opportunity to research and form psychiatric hypothesis regarding the mental state of such predators.

The 1970’s brought a significant change in the laws that had been enacted with regard to sexual psychopaths. Many states all together abolished the laws due to the scrutiny they were receiving from the Group for the Advancement of Psychiatry as well as the American Bar Association Criminal Justice Mental Health Standards. Both groups cited that there was not scientific merit to substantiate the claims of effective treatment or a decreased risk of reoffending. Overall, the consensus among these two groups was that the approaches that had been used did not work and therefore considered misleading and outright astounding. 
The 1970’s was also a time period that focused on progression. The criminal justice system and the laws of the land began to change. The criminal justice system incorporated a new model that was not conducive with the therapeutic elements of the sexual psychopath laws of yesteryear.  The new model focused a more traditional approach that would sentence sex offenders to prison rather than to mental health facilities. The new approach that was adopted came in the aftermath of sexual offenders who had been released and committed the same crimes. Citizens took notice of these heinous crimes that in addition to sexual assault included kidnapping and murder. The theory of rehabilitation for dangerous sexual offenders was not an option for the criminal justice system. The ultimate focus became safer communities where sexual the criminal justice system became outraged and didn’t believe that true justice was prevailing for victims and their families when it came to the sentencing phase for sexual offenders.
Twenty years later in the 1990’s the American Criminal Justice system had witnessed some of the most depraved sexual predators known to the world. The state of Washington was the first state to pass a civil commitment law aimed at extending the confinement of the most dangerous sexual predators in mental health facilities after serving their mandatory prison time. The state of Washington’s legal decisions began a trickledown effect that led to nineteen additional states incorporating civil commitment laws over the next decade. 
The civil commitment laws established for sexual predators became a focus for many other states after a heinous crime had been committed within their own community. Before the civil commitment laws the sentences for sex offenders were unspecified which allowed many sex offenders to be released from prison after a short period of time. The theories regarding crime and punishment had changed over the course of time and society was not accepting of short sentences for the hardened sexual offenders. Citizens were demanding a criminal justice model that would provide greater safety to communities. Overall, society in general through media outlets had witnessed the gruesome acts of sexual predators against women and children. The most riveting aspect regarding these offenders was that they had been in prison for a similar crime and had been released early or at all from a state prison.
Therefore, civil commitment laws in the 1990’s and presently are used to commit the most dangerous sex offenders. However, there are specific forms of past criminal behavior and a diagnosis of a mental defect or abnormality must be documented by a mental health professional. Additionally, there has to be an imminent risk of future harmful sexual conduct as well as a correlation between the mental defect/abnormality and the specified danger of the offender.
Civil Commitment and the Supreme Court   

The original policies with regard to civil confinement were inappropriate for sex offenders. The state of Kansas enacted the Sexually Violent Predator Act in order to eliminate controversial constitutional challenges. However, these challenges were presented before the Supreme Court most notably in Kansas v. Hendricks. In this particular case the state of Kansas sought to civilly confine Hendricks. The state filed a petition identifying Hendricks under the Sexually Violent Predator Act as an individual who suffered from an abnormality therefore increasing the likelihood of a repeat offense if he were to be released back into the community. 
Hendricks served ten years in prison for pedophilia upon review of his file the court found that there was a long history of sexual deviance with children, which resulted in Hendricks being civilly committed shortly before release. In hindsight, Kansas statute regarding violent sex offenders has saved lives. Although, much like any other state that takes the initiative to protect their communities the financial burden it places on constituents is and will always be debated.

The Hendricks case made the Supreme Court evaluate whether the statute violated due process and ultimately if it was punitive in nature. The Supreme Court found that Kansas had intended for the Act to be civil by the nature of its wording and depth. Therefore, the Supreme Court ruling placed the statute in a probate code rather than a criminal code. Overall, the Supreme Court set as precedent that prior criminal conduct was evaluated as a means of determining the level of danger an offender would exact on a community. Additionally, stating that the statue in context was not meant as a punishment and did not violate any laws. The statute would be solely used in civilly committing offenders for an indefinite amount of time after release from prison with an annual evaluation that will determine offender competency.

Kansas v. Crane brought similar issues regarding constitutionality back to the Supreme Court. This case gave the Supreme Court an opportunity to reaffirm the precedent regarding violent sexual offenders set forth under Kansas law. The Crane case was different in that it went beyond have to consider the dangerousness of the predator but whether the there was evidence that the offender was also unable to control his behaviors. The argument for Crane a convicted exhibitionist with a personality disorder was that he shouldn’t be committed because he would need to be diagnosed as being absolutely unable to control his behavioral impulses. The Supreme Court rejected this argument, however they reaffirmed their statement made in Kansas v. Hendricks.

Kansas v. Hendricks simply stated that it only be difficult for an offender to control their behaviors. This wording in Kansas v. Hendricks dismissed the argument that an offender be deemed completely unable to control their sexually violent or assaultive behaviors.  The Supreme Court expressed that a state would have to prove that an offender was mentally incompetent to control their actions in the most extreme sense. Both Kansas cases gave leverage to the criminal justice system in terms of identifying offenders that needed more than a prison sentence. The criminal justice system was able to step beyond the realm of the psychiatric disposition of the 1930’s and focus most importantly on the likelihood of offenders continuing their dangerous pursuits. This focus allowed the mental health community to focus on why sexual offenders perpetrate their crimes. The criminal justice system in terms of sexually violent predators was redefined to focus on safety and justice. State after state began to evaluate their statutes in the face of increasing sexual crimes against women and children, One by one there began a shift in how to handle sexual offenders and it became obvious that expense was not the top concern for states or constituents.
Federal Legislation 
The U.S. has four federal laws that were specifically enacted and named after victims of sexually violent crimes. The circumstances that allowed these violent offenders live undetected within the fabric of safe communities and commit violent crimes became a focus of immediate national concern. People and lawmakers throughout the nation were outraged by the lack of control over violent offenders. 
In 1994 the Federal Violent Crime Control and Law Enforcement Act was the largest crime bill to ever be passed into U.S. law. Several notable laws regarding violent and sexually based crimes were enacted. These laws sent a message to our nation that violent crimes would not be tolerated and if you are a predator you are always going to be a part of the criminal justice system. The Jacob Wetterling Crimes against Children and Sexually Violent Registration Act and the Federal version of Megan’s law was established. These laws were significant in that they required all released sex offenders to be registered with local law enforcement agencies. No longer could a released sex offender disappear to another state and commit a similar crime without the proper authorities being aware. These acts also provided a format that clearly defined expectations, restrictions and a method of deterrence.
As time passed amendments were made to the Federal Violent Crime Control and Law Enforcement Act. In 1996, our current Vice President, Joe Biden and U.S. Senator Phil Gramm  presented the Pam Lyncher Sexual Offender Tracking and Identification Act. The Act required the Federal Bureau of Investigation to establish and maintain a national offender database. The y were also given the responsibility of handling sex offender registration and notification in states that were not financially able to maintain a program of their own.
In that same year another amendment to the original act was presented as the federal version of Megan’s Law. The law authorized local law enforcement to notify communities when a sex offender would be living, working or visiting in the community. Once again the nation was creating a clause in our system that would protect the community and punish violent offenders rigorously should they violate the laws.
In 2006, George W. Bush enacted the Adam Walsh Child Protection and Safety Act.  The Adam Walsh case brought forth national attention to the “problem” that no one talked about publicly. In 1981,Adam Walsh’s father John was the first parent to be featured on a nationally televised morning show speaking about the disappearance of Adam. In my opinion that appearance was an historical moment that moved our nation to change laws and refine the way we maintain safety from violent offenders. This act created a national sex offender registry that placed sex offenders within a three tier model that identified the dangerousness of an offender. The act also tracked where offenders lived, worked as well as any information pertinent in controlling an offenders movements within a community. A significant aspect of this act was that all the information regarding an offender had to be placed identically on the internet where it would be accessible not only within a particular community, but literally around the world.
Closing Thoughts 
These are the facts there is no fiction related to the stories that sparked legislative changes and placed our concerns regarding violence and offenders at the forefront of our criminal justice system.  Even in the aftermath of federal legislation violent crimes is often surreal to the average person. However, the deaths of innocent people in some of the most vicious and deplorable manners by repeat offenders created a society that wanted to become informed. In my opinion one of the driving forces behind the federal legislation referenced is compassion. Lawmakers and constituents began to realize lives could have been saved if current legislation would have been enacted earlier.
The difference of opinions and beliefs regarding civil confinement of dangerous sexual offenders is at best left to inconsequential debate. In 2011, a Bronx Supreme Court Justice deciding over the release of a convicted sex offender who the state classified as tier three the highest level of predatory dangerousness ruled the law regarding civil confinement unconstitutional. The Justice sighted that keeping an offender imprisoned while awaiting a decision regarding their release or confinement was deemed unconstitutional. 
In my opinion I believe prior to the implementation of these federal laws there was great discussion of whether these laws were punitive or rehabilitative in nature. I would declare that these laws are a mandatory safeguard for communities throughout the nation.  We live in what many would like to consider a civilized society therefore, we give sexual predators the rights given to them under our constitution. We extend mercy to the merciless but the most important aspect in the criminal justice system in my opinion is to evaluate the percentage of justice we are providing to victims and their families. The debates regarding civil confinement don’t always address the core reasoning behind the enacted laws and the financial responsibility it carries for our federal and state governments.  We passed legislation and enacted the laws we have to control dangerous sexual offenders because of Adam Walsh, Jacob Wetterling, Megan Kanka, Pam Lyncher, Polly Klass, Kali Poulton and the many other victims of violent/sexual crimes. The infamous and brutal circumstances that make these names known to our nation must be a thought we continuously review in our mind’s eye especially when we speak of the civil confinement of dangerous sex offenders.
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