

Stand Your Ground As Legalized Murder: A Commentary

By Robert L. Bing III, Ph.D.
Department of Criminology and Criminal Justice
University of Texas at Arlington

[bookmark: _GoBack]
Brandy Albano, MA Candidate
Department of Criminology and Criminal Justice
University of Texas at Arlington



Abstract

This paper examines the historical beginnings of stand your ground. The impact upon juveniles, the intersect of race and due process is explored.  In addition, there is discussion about criminal immunity for the shooter and loss of rights for those injured as a result of stand your ground legislation.  The article (written as a think piece) argues for review of stand your ground and a more principled approach that does not embolden those who legitimize shootings based upon  stand your ground legislation.




Since 2005, a review of the literature reveals that major changes in the area of self-defense; these changes have occurred in nearly 27 other states. These changes redefine when and where a person can defend himself/herself.  In many states these new laws are known as Stand Your Ground (SYG); sometimes referred to as ask questions later, but shoot if threatened. The controversial nature of these laws surfaced before and during the trial of George Zimmerman – in the shooting death of Trayvon Martin, an African American juvenile in the state of Florida. 
Stand Your Ground legislation was designed to enhance one’s ability to defend him/herself from threatening encounters and implemented to supplant the Castle Doctrine. What is Stand Your Ground and how does it differ from the Castle Doctrine?
Stand Your Ground (SYG): The law in question was originally passed in the state of Florida in April 2005.  The guiding principle behind Stand Your Ground is that an individual has no obligation to retreat or walk away to avoid deadly use of force.  This legislation replaced the centuries old Castle Doctrine, which limited threats of an intruder within the home.  Restated, Stand Your Ground (SYG) legislation allows any person who feels imminent threat to use deadly force, in closed or open areas, without any obligation to retreat; the legislation does not require one to avoid the confrontation. This aspect of SYG legislation is very problematic and will be discussed throughout this paper.
This paper examines the historical beginnings of SYG; the presumption of innocence for the shooter (frequently associated with SYG); the impact upon juveniles, the role of race, politics; and we also explore the absence of due process.  We argue that there exists constitutional conflicts that stem from Stand Your Ground as a self-defense measure– and that there are other issues that politicians and the public should consider – when discussing the impact of Stand Your Ground.  One result of SYG has resulted is erosion of our ideals as they relate to due process (for those victimized by Stand Your Ground legislation). 
HISTORY.  Years before passage of SYG in the state of Florida, the data reveals crime rates were up significantly and consequently politicians (heavily influenced by the National Rife Association (NRA)) passed SYG, in April 2005. As a result of Florida’s success in passage of this bill –many other states began to replicate legislation passed in Florida, with assistance and the political muscle of the NRA (Urban League, 2013). Concomitantly, it is interesting that most SYG laws are southern states (with a history of slavery) and in states controlled by the Republican party (Urban League, 2013; McClellan and Tekin, 2012). With concerns about crime and threats to safety, over 25 states have implemented similar bills to provide additional protections for the shooter (Urban League, 2013). The controversial nature of SYG legislation can be seen in the judicial branch (see e.g., Hair v. State of Florida), where an appellate court reversed a lower court ruling arguing that Jimmy Hair (2009), a shooter in a car vehicle had no legal obligation or duty to retreat when Charles Harper, the assailant “unlawfully and forcibly entered the car in which Hair was a passenger. It did not matter whether Harper was actually exiting the car at the time the shot was fired.” (Lave, University of Miami Law Review: 67:827).  One inference is that Stand Your Ground legislation provides the shooter with more latitude and legal freedom to claim that he or she fired in self-defense.  As result of this revelation, there are several issues to be addressed, consistent with our assertion that SYG legislation can potentially result in legalized murder.
Presumption of Innocence.   For the shooter, Stand Your Ground extends the shooter’s self defense rights; this includes not only the right not to retreat, but in many cases a presumption of innocence. This presumption has been the hallmark of our justice system, where one is presumed innocent until proven guilty. We argue that the similarities stop there. Why? Because SYG means that one can shoot to kill, even if the threat of imminent danger is wildly imagined. This presumption of innocence for the shooter overrides legal safeguards for the deceased. Restated, Stand Your Ground allows the defendant (shooter) to claim imminent threat of death, without a witness. No one is available to speak on behalf of the deceased.  The point to be made here is that SYG trivializes the rights of the deceased and emboldens the shooter. In another way, SYG allows one the right to take a man’s life, with little or no legal accountability. According to Holliday (2012: 417) “the law presumes that an [individual] using defensive deadly force does so with a reasonable fear of imminent peril of death or great deadly bodily harm.” Based upon these observations, we find SYG legislation problematic and at variance with the ideals of due process.
Intent.  Lawmakers were concerned about the legal hurdles for citizens who felt the need to use lethal force - to protect themselves from “dangerous people.” These same lawmakers were less concerned about the rights of the deceased or seriously injured. In fact, a review of the literature (see e.g., Cheng and Hoekstra, 2012; Holliday, 2012; Urban League 2013) support our belief that the shooter benefits from the SYG legislation and that such legislation is designed to “protect a person using defensive force to avoid prosecution or civil liability (Holliday, 2012:417).”  We argue that these protections remove any presumption of wrongful intent and that a man may kill even if it is not in self-defense (Holliday, 2012:411).  The Michael Dunn case in Florida is an excellent example of the slippery slope that is SYG.
Justifiable Homicides.  Since SYG has resulted in an increased number of justifiable homicides (Cheng and Hoestra, 2012), our concern is with the claim that these homicides or shootings are indeed justifiable homicides? We wonder if they reflect priority consideration for the shooter – who is frequently granted civil and or criminal immunity in SYG states 
SYG and Race. In a closer look at SYG, we argue that juveniles, especially black youth are likely to bear the brunt of SYG shootings. This observation is buttressed by two high profile cases involving juveniles; they include Trayvon Martin and Jordan Davis.  In both cases, defense attorneys for shooters of these youth offered SYG scenarios on behalf of their clients. Implicit in the argument of both defense attorneys is the inference that black youth are threats and that every movement is a potential threat; they may be seen as “thugs” or individuals who “always get away.”  Indeed, black youth may be visualized as criminal black men (Russell-Brown), whose every action is menacing. In other words, our biases and preconceived ideas create negative stereotypes.  
By contrast, many prosecuting attorneys (in SYG cases) are reluctant to raise the issue of race directly, especially when white jurors are involved, so as not to offend. While the media may add theater, entertainment and negative labels to the trial, by referring to some SYG trials as “loud music” or “ghetto music” trials, these social constructs (or biases) are frequently missing in the court of law. We argue that because there may be hatred, mistrust, contempt or fear directed toward blacks, the presentation of material in the courtroom may be void of these social constructs. We believe, for instance, that had the issue of race been more directly involved in the recent Jordan Davis “thug music” case, there would have been less doubt about the seriousness of a first degree murder charge against Michael Dunn (February 15, 2014).  Could it be that because Jordan Davis had a loud mouth, was black and appeared menacing Michael Dunn decided to shoot and kill him – with no duty to report the incident to the police? Our other point here is that attorneys should make race a key issue in the courtroom. 

Beyond Trayon Martin and Jordan Davis.  Closer scrutiny of Stand Your Ground cases in the state of Florida reveal that many teenagers are injured as a result of this controversial law. According to the Tampa Bay Times, “out of 134 fatal Florida cases analyzed…in which the SYG defense was raised or played a role, 19 percent saw the deaths of children or teens. Another 14% involved victims who were 20 or 21, (Flatow, February 5, 2014).”  A disproportionate number of these victims are black and it is our contention that as long as many victims are poor and black and believed to be a threat to society, state legislators will do little, if any thing to overturn SYG. 
In all, we argue that stand your ground legislation has the net effect of treating juveniles as “collateral damage.” We maintain that SYG legislation allows the defendant to seek criminal and civil immunity from split second self defense decisions that result in loss of life of a presumed assailant. In the end, we argue that SYG is tantamount to legalized murder and that arguably death row inmates have more rights than the victims of shooters who declare Stand Your Ground as a defense in a court of law. We need to ask ourselves the following question: What kind of justice system do we need or require? One that protects the shooter or one that carefully balances the rights of both parties? 
Concluding comments. The NRA has created an albatross; many states have gone too far, and there is a need for federal intervention; there is at least a need for a moratorium on SYG to determine if the intent of the legislation is the actual result. In another way, there is a need for impact studies to determine, which demographic groups have been adversely affected. In the end, we argue that the cowboy mentality of stand your ground is indeed dangerous, impacting not just people of color, butfolks from all walks of life. 



References


Cheng, Cheng and Mark Hoeststra. 2012. Does strengthening self-defense law deter crime or escalate violence? Forthcoming in The Journal of Human Resources.

Flatow, Nicole. 2014. At Least 26 Children or Teens Died in Florida Stand Your Ground Cases. THINK PROGRESS.  February 5, 2014: 1-4.  http://thinkprogress.org/justice/2014/02/05/3252511/jordan-davis-26-children-teens-died-florida-stand-ground-cases/

Holliday, Wyatt. 2012. Answer to Criminal Aggression is Retaliation: Stand Your Ground Laws and the Liberalization of Self Defense. The University of Toledo Law Review. 43: 407-450.

Lave, Tamara. 2013.  Shoot to Kill: A Critical Look at Stand Your Ground Law. University of Miami Law Review. 67: 827-860.

Legum, Judd. 2014. Media Trivializes Killing of Unarmed Teen Jordan Davis as ‘Loud Music Trial.’ THINK PROGRESS.  February 15, 2014. 1-4. 

Lott, John. R. 2010. More Guns, Less Crime. University of Chicago Press. 

McClellan, B. and Erdal Tekin. 2012. Stand Your Ground Laws, Homicides, and Injuries.  Working Paper 18187. http://www.nber.org/papers/w18187


Montgomery, Ben. 2012. Florida’s Stand Your Ground Law as Born of 2004 Case, But Story Has Been Distorted.  Tampa Bay Times. April 14, 2012. http://www.tampabay.com/news/public safety/floridas-stand-your-ground-law-was-born-of-2004-case-but-story-has-been/1225164.

Neyland, J.P. 2008. A Man’s Car is His Castle: The Expansion of Texas’ “Castle Doctrine” Eliminating the Duty to Retreat in Areas Outside the Home.  Baylor Law Review 60(2): 720-747.

O’Flathery, Brendan and Rajiv Sethi. 2010. Homicide in Black in White. Journal of Urban Economics 68: 215-230.

Randall, Mark and Hendrik DeBoer. April 24, 2012. The Castle Doctrine and Stand Your Ground Law. Our Research Report pp1-4. 

Riggs, Mike. 2014. Florida Might Revamp the State’s Stand Your Ground Law. Comments. January 14, 2014.1-5.


Roman, John K. 2013. Race, Justifiable Homicide, and Stand Your Ground Laws:
Analysis of FBI Supplementary Homicide Report Data. The Urban Institute

Russell-Brown, Katheryn. 2009. The Color of Crime. New York University Press.

The National Urban League. 2013. Shoot First: Stand Your Ground Laws and Effect on Violent Crime and the Criminal Justice System. The Executive Report. 

